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ax-exempt organizations will notice that IRS Form 990 locks different than forms

filed in years past. The Form includes a new section, Part VI, entitled “Gover-
| nance, Management and Disclosure,” reflecting the [RS’ focus on the corporate
governance of tax-exempt organizations. Part Vi, Section B, requires disclosures on cor-
porate policies, including disclosures about an organization’s conflict of interest policy,
whistleblower and document retention policy, process for determining compensation, and
involvement in joint ventures. While these policies are not required by federal law, the
IRS considers such policies to improve tax compliance.

Section B presents a series of questions with respect to whether an organization has
a written conflict of interest policy. A “conflict of interest” exists when a person in a
position of authority over an organization, such as an officer, director, or manager, may
benefit financially from a decision he or she could make in such capacity, including indi-
rect benefits such as to family members or businesses with which the person is closely
associated. A “conflict of interest policy” defines the conflicts of interest, idenrtifies the
classes of individuals within the organizarion covered by the policy, facilirates disclosure
of information that may help identify conflicts of interest, and specifies procedures to be
followed in managing conflicts of interest.

If the organization does have a wrirten conflict of interest policy, it must indicate
whether officers, directors or trustees, and key employees are required to disclose annually
interests that could give rise to conflicts, such as a list of family members and substantial
business affiliations or investment holdings. If the organization regularly and consistently
monitors and enforces compliance with the policy, the organization must describe its prac-
tices for monitoring proposed or ongeing transactions for conflicts of interest and dealing
with potentrial or actual conflicts. The description should include an explanation of which
pessons are covered under the policy, the level at which the determinations of whether a
conflict exists are made, the level at which actual conflicts are reviewed, and any restric-
tions imposed on persons with a conflict.

An organization seeking to enact or update its conflict of interest policy should
ensure that its conflict of interest policy is wrirten, defines what a conflict of interest is,
identifies who may have a conflicy, requires disclosure of potential and actual conflicts,
and prohibits conflicted individuals from making final decisions on matters.

Secrion B also requires an organization to state whether it has a written whistleblower
policy. A whistleblower policy should encourage staff and volunteers to come forward
with credible information on illegal practices or violations of adopted policies of the orga-
nization, specify that the organization will protect the individual from retaliation, and
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BecominGg RAC Reapy
By: Steven M. Montresor, Esq.
E fie Recovery Audit Contractor {“RAC".} }%mgram is live in Pennsyivania. Diversified Collection Services, Inc. ("IXCS”},

i the RAC contractor for Pennsylvania, is authorized to commence reviewing providers’ Medicare claims as early as
{ August 1, 2009, Providers should be raking steps now 1o prepare for RAC audits.

The RAC program’s meission is to reduce Medicare improper payments through the derection and collection of overpay-
ments, the identification of underpayments, and the implementation of actions that will preven: future improper payments.
Originally mandated as a three-vear demonstration project in a lunired amount of states, Congress ultimately mandated a
nationwide expansion of the RAC program.

RACs will utilize a post-payment rtargeted review process using proprietary software to identify claims most tikely o
contain ertors. Review will be either “auromated” or “complex.” Automated review will occur when a determination of error
can be made without reviewing the medical record. Examples would inclade billing for more units than allowed in a day,
clinically unbelievable issues. certain coding issues, duplicate claims and pricing mistakes. Complex review occurs when RAC
personnel make a determinarion by reviewing the medical record. In complex review cases, the RAC will submir a record

docemensarion forwarded in response o a request for records.

i

seriding a rebuttal lerter to the RAC

Prowviders should continue to monitor DOS

able ro speak with vou, B

request to the provider which must be responded to within 4% days from receipt of the request.

Providers must be prepared to deal with the fogistical challenges imposed by a RAC audic. Providers would be well-advised
to designate a central point of contacy for communicating with the RAC and develop a system ro track all record requests and

It the RAC determines that there has been an overpayment, it will altimarely issue a demand letrer. Once the RAC issues
a demand letrer, a provider will have to determine whether to file an appeal. Generally, the appeals process racks the Medicare

appeals process. Providers may also elect ro parmticipate in a “discuw

Unering the three-vesr demonstration project, most audir ssues focused on medical necessity or coding dererminations.
s website (www.desrac.cornfissues.hunl) to determine which lssues have been iden-
itied {for potential audit, Providers shonld also prepare ro identify high-risk and high-volume services lkely to be targets of a
RAC audit. Finally, providers may find i advisable to perform self. :

F vou have any questions regarding RAC audies and appeal rights, Kimber L. Latsha and Sweven M. Montresor are avail-

o period,” an informal resolution process indtiared by
I }

nitify any parterns of ervors,

{IRS Form 990, continued from page 1}

Next, an organization must disclose whether it has a writ-
ten document retention and destruction policy. Such a policy
identifies the record retention responsibilities of staff, volunteers,
board members, and outsiders for maintaining and documenting
the storage and destruction of the erganization’s documents and
records.

fn addition, Section B asks whether the process for deter-
mining compensation of the organization’s CEQ, Executive Di-
rector, or top management official, as well as other officers and
key employees, satisfies the “Rebuttable Presumption of Reason-
ableness"—that is, whether it includes a review and approval by
independent persons, comparability data, and contemporaneous
substantiation of the deliberation and decision. The process for
determining compensation should include: (1) review and ap-
proval by a governing body or compensation committee, provided

that persons with a conflict regarding the compensation arrange-
ment at issue were not invoived; (2) use of dara as o comparable
compensation for similarly quaiified persons in funcrionally com-
parable positions at similarly situated organizations; and (3) con-
temporaneous documentation and recordkeeping with respect o
deliberations and decisions regarding the compensation arrange-
ment. H the crganization does use such a process, it must describe
the process on Schedule O, identify the offices ar positions for
which the process was used to establish compensation of the per-
sons who served in those offices or positions, and state the year in
which this process was fast undertaken for each such person.

Finally, an organization is asked whether it has invested in,
contributed assets to, or participated in a joint venture or similar
arrangement with a taxable entity. A joint venture means any
joint ownership or contractual arrangement through which there

FORUM




1%4

Prorosat 70 Rescinp THE “No-MarcH” Rute
By: AnGeiA L. Tromas, EsQ. AND Danier R, JAMESON

nder the Immigration and Naticnality Act, it is unlawful for an emplover, after hiring an alien for employment, to
| continue to employ the alien in the United States knowing the alien is {or has become) an unauthorized alien with
respect to his or her emplovment. Effective September 14, 2007, the 1.8, Immigration and Customs Enforcement, a
division of the Department of Homeland Security (“DHS”), amended the regulations relating to the unlawtul hiring or continued

employment of unauthorized aliens. This amended regulation became known as the “no-match™ rule.

Under the no-martch rule, an emplover could be deemed ro have constructive knowledge of employing an unauthorized
alien if the employer receives a written notice from the Social Security Administration (“SSA”) (commonly known as a “no-
march” letter) that the combination of the name and the Social Security number submitted to the SSA for an employee does
not match agency records. If the employer then fails to take reasonable steps to address the situation, and if the employee is in
fact not authorized to work in the United States, the emplover may he deemed to have known these facts,

This rule has drawn much debate and discussion. The rule was challenged in federal court before its effective date and the
federal court granted the plaintiffs’ motion for a preliminazy injunction on October 10, 2007, All proceedings have been stayed
in the federal court case until February 2010 wo allow for rulemaking proceedings.

The new administration has now reviewed the matter and it looks like the no-match rule may become permanently moor.
On August 19, 2009, the Obama administration officially proposed rescinding the no-match tule, stating that the administra-
tion: does not want to use the DHS’ limited resources to enforce it. Instead, it wants to focus on improving the U.S. Citizenship
and Immigration Services’ electronic employment verification system {“E-Verify”} and encourage employers to participate in E-

Verify.

With debate over the no-match rule forthcoming, it leaves employers wondering what to do. It is probably a best practice
for employers not to ignore no-matcch letters, even though it appears the rule will not be enforced. In light of prohibitions
against discrimination based on citizenship, employers should not be too quick to terminate employment when they receive no-
match letters. However, employers would be well-advised to properly investigate and attempt to resolve the reasons for receiv-
ing no-match letters. If after investigation an employer cannot determine what action is appropriate, they may want to seek

advice of counsel before making a decision.

contact Angela L. Thomas or Glenn R. Davis, @

If you have any questions on the no-match rule, the proposed rescission, or any other employment law matter, please

is an agreement to jointly undertake a specific business enter-
prise, investment, or exempe-purpose activity without regard to
{1) whether the organization controls the venture or arrange-
ment, {2) che legal structure of the venture or arrangement, or
{3} whether the venture or arrangement is treated as a partner-
ship for federal income rax purposes, or as an association, or cor-
poration for federal income tax purposes,

If the-organization has invested in such a joint venrure, i
must state whether it has adopted a written policy or procedure
requiring the organization to evaluate its participation in joint
venture arrangements under applicable federal tax law, and raken
steps to safeguard the organization’s exempt status with respect
to such arrangements. An organization has adopted such a policy
or procedure if it has both: (1) adepred a written policy or proce-
dure that requires the organization to negotiate, in its transac-
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tions and arrangements with other members of the venture or
arrangement, such terms and safeguards as are adequate to ensure
that the organization’s exempt status is protected; and (2) taken
steps 1o safeguard the organization’s exempt status with respect
to the venrure or arrangement.

Organizations that file Form 990 should review their cor-
porate compliance plans, as some of these policies may already be
a part of such plans. Whether a particular policy should be adopred
will depend on many factors specific to each organization, bur
the ultimate goal of any policy should be to ensure sound opera-
tions and compliance with the tax law. B—e
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EriN R. BOSLEY joined Latsha Davis Yohe & McKenna, PC. in August 2009. She graduated from the Widener University
School of Law, where she earned her juris Doctorate. Ms. Bosley concentrates her practice in the areas of healthcare and

transactional law.

DANIEL R, JAMESON joined Latsha Davis Yohe & McKenna, PC. in August 2009 after graduating from the Widener
University School of Law where he earned his Juris Doctorate. Mr. Jameson’s primary practice area is employment law.




